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any reference to a draft permit shall
mean the final permit.

(3) Whenever the Regional Adminis-
trator grants a request made under
§ 124.74(c)(8) for a formal hearing under
subpart F on an NPDES permit that
does not constitute an initial license
under § 124.111, the Regional Adminis-
trator shall issue a notice of hearing
under § 124.116 including a statement
that the permit will be processed under
the procedures of subpart F unless a
written objection is received within 30
days. If no valid objection is received,
the application shall be processed in
accordance with §§ 124.117 through
124.121, except that any reference to a
draft permit shall mean the final per-
mit. If a valid objection is received,
this subpart shall be applied instead.

(b) If a request for a hearing is denied
in whole or in part, the Regional Ad-
ministrator shall briefly state the rea-
sons. That denial is subject to review
by the Environmental Appeals Board
under § 124.91.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5336, Feb. 13, 1992]

§ 124.76 Obligation to submit evidence
and raise issues before a final per-
mit is issued.

In any case where the Regional Ad-
ministrator elected to apply the re-
quirements of § 124.14(a), no evidence
shall be submitted by any party to a
hearing under this Subpart that was
not submitted to the administrative
record required by § 124.18 as part of the
preparation of and comment on a draft
permit, unless good cause is shown for
the failure to submit it. No issues shall
be raised by any party that were not
submitted to the administrative record
required by § 124.18 as part of the prepa-
ration of and comment on a draft per-
mit unless good cause is shown for the
failure to submit them. Good cause in-
cludes the case where the party seek-
ing to raise the new issues or introduce
new information shows that it could
not reasonably have ascertained the is-
sues or made the information available
within the time required by § 124.15; or
that it could not have reasonably an-
ticipated the relevance or materiality
of the information sought to be intro-
duced. Good cause exists for the intro-

duction of data available on operation
authorized under § 124.60(a)(2).

[49 FR 38051, Sept. 26, 1984]

§ 124.77 Notice of hearing.
Public notice of the grant of an evi-

dentiary hearing regarding a permit
shall be given as provided in § 124.57(b)
and by mailing a copy to all persons
who commented on the draft permit,
testified at the public hearing, or sub-
mitted a request for a hearing. Before
the issuance of the notice, the Regional
Administrator shall designate the
Agency trial staff and the members of
the decisional body (as defined in
§ 124.78).

§ 124.78 Ex parte communications.
(a) For purposes of this section, the

following definitions shall apply:
(1) Agency trial staff means those

Agency employees, whether temporary
or permanent, who have been des-
ignated by the Agency under § 124.77 or
§ 124.116 as available to investigate, liti-
gate, and present the evidence, argu-
ments, and position of the Agency in
the evidentiary hearing or non-
adversary panel hearing. Any EPA em-
ployee, consultant, or contractor who
is called as a witness by EPA trial
staff, or who assisted in the formula-
tion of the draft permit which is the
subject of the hearing, shall be des-
ignated as a member of the Agency
trial staff;

(2) Decisional body means any Agency
employee who is or may reasonably be
expected to be involved in the
decisional process of the proceeding
including the Administrator, the mem-
bers of the Environmental Appeals
Board, the Presiding Officer, the Re-
gional Administrator (if he or she does
not designate himself or herself as a
member of the Agency trial staff), and
any of their staff participating in the
decisional process. In the case of a non-
adversary panel hearing, the decisional
body shall also include the panel mem-
bers, whether or not permanently em-
ployed by the Agency;

(3) Ex parte communication means any
communication, written or oral, relat-
ing to the merits of the proceeding be-
tween the decisional body and an inter-
ested person outside the Agency or the
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